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PART | Creation of a Nonprofit Organization

CHAPTER 1 Nonprofit Organizations—Generaily

What is a nonprofit organizatic:?

What is the difference betwec 1 the terms not-for-profit and
nonprofit?

What is an unincorpora:ed nonprofit association?

How is an unincorvoiated association started ?

What is the role of « lawyer who represents one or more nonprofit
organizations:

Is a “nonproi't lawyer” necessary to form a nonprofit organization
or religicis nonprofit organization?

How should the lawyer representing a nonprofit organization be
compensated?

How is a nonprofit organization started?

How does a nonprofit organization incorporate?

How does a nonprofit organization decide in which state to
incorporate?

How does a nonprofit organization qualify to do business in
another state(s)?

Who are the incorporators?

Who owns a nonprofit organization?

Who controls a nonprofit organization?

What is a registered agent?

Can the same individual be a director, officer, incorporator, and
registered agent?

What are the types of nonprofit organizations?

How is the appropriate form of nonprofit organization selected ?
Can the name of a nonprofit organization be protected?

What does the term ultra vires act mean?
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CAPTER 2 Governance: Principles and Documents
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What is the meaning of the phrase corporate governance principles?
Are there any emerging governance principles of best practices?
How does a church govern itself if it is an unincorporated
association and has no bylaws?

What are the legal standards for operation of nonprofit
organizations?

What does the term fiduciary mean?

Who are the fiduciaries of a charitable organization?

What is the meaning of the term reasonable?

What is the law as to board management responsibilities?
What is the duty of care?

What is the duty of loyalty?

What is the duty of obedience?

How do these principles relate to a board member’s personal
liability ?

How do these principles relate to non-governmental watchdog
agencies’ principles?

How will the federal tax law be affected bz emerging corporate
governance principles?

Can an organization owe a fiduciary <luty to another
organization?

What are the articles of incorperation/articles of organization?
What is a constitution?

What are bylaws?

What is a statement of pui pose?

What is a statement of faith?

What is a dissoluricn clause?

What are the reanizational, operational, and primary

purpose tesise
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What is the definition of religion?

What are the Establishment Clause and the Free Exercise

Clause (also known as the Religion Clauses)?

What is the difference between a nonprofit organization and

a religious nonprofit organization?

What is a church?

How is it determined whether a religious nonprofit organization
possesses the authority to undertake a particular action?

What is a non-church religious organization?

What is a convention or association of churches?

What is an integrated auxiliary of a church?

What is a hierarchical church organization?

What is a congregational church organization?

What is a religious order?

What is an apostolic organization?

What are the special rules limiting or restricting IRS authority to
conduct an audit of a church?
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CHAPTER 4 Administration of a Congregational Church
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How are the rights of a church’s membership determined?

Do members have voting rights?

Are members presumed to be voting?

Can members vote by proxy?

Is it possible to have more than one class of membership?
How are the qualifications for membership determined?

What is the legal authority of members?

What is the personal legal liability of a member?

What is the procedure for membership meetings?

What right does a church have to discipline or expel a member,
and what cautions should be used in undertaking

discipline proceedings?

Are courts willing to intervene in disputes between a church and
its membership?

CHAPTER 5 The Board of Directors
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What is the origin and importance of the board of directors
of a religious nonprofit organization?

What is the function of the boei<t.of directors?

What is the difference betwe<n the terms directors, elders,
deacons, and trustees?

What is the difference bieivreen the regular board of directors
and the initial board of directors?

What are the rulesouncerning the composition of the board
of directors?

How does a <haritable organization know whether its board of
directors is.iawfully constructed?

Must the board of directors of a religious nonprofit organization
be comprised of representatives of its congregation or
muimbership?

Can the members of a religious nonprofit organization’s
board be related?

Can related directors also be the officers of the religious
nonprofit organization?

In any instance, can the same individual be both a director
and an officer?

What is the function of the officers?

Can the same individual hold more than one officer position?
What are the methods by which a board of directors of a
religious nonprofit organization can vote?

Can members of a religious nonprofit organization’s board of
directors vote by proxy?

What materials should be included in the minutes of the
meetings of the board of directors of a religious nonprofit
organization?

What happens if the board of directors of a religious nonprofit
organization makes a mistake?
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5.17
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5.19

How likely is it that a member of the board of directors of a
religious nonprofit organization will be found personally liable
for something done or not done while serving the organization?
How can a religious nonprofit organization provide some
protection for its board against the likelihood of personal liability
for the result of something they did or did not do while serving
the organization?

Does a religious nonprofit organization really have to indemnify
its officers and director and purchase liability insurance? Can’t
they just be certain their acts are always in good faith?

CHAPTER 6 Conflicts of Interest
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6.3
6.4
6.5
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What is self-dealing?

Is self-dealing the same as a conflict of interest?

What language should be contained in a conflict-of-interest
policy?

Is a conflict-of-interest policy legally binding-vn the
individuals covered by it and/or the nonprafit organization?
How does an individual know when a condict of interest is
present?

What are the obligations of a board ra1ember or officer when

a conflict of interest is disclosed:

How should a nonprofit orgarization respond to a disclosure
of a conflict of interest?

What are the penalties wirenl a conflict-of-interest policy is
breached?

Can a nonprofit organization receive contributions from an
entity where a koard member has a conflict of interest?

Can a nonprofit organization negotiate for discounted prices for
goods orservices to be purchased from a source where a board
member or officer has disclosed a conflict of interest?

CHAPTER 7 Expenditure of the Religious Nonprofit Organization’s Funds

7.1
7.2
7.3
7.4
7.5
7.6

7.7

What is expected in terms of program expenditures?

What are the rules pertaining to employee compensation?
What discretion does the management of a religious nonprofit
organization have in the expenditure of funds? (Lessons from
the New York Settlement)

Does this standard of fiduciary responsibility apply to every
expense incurred by a religious nonprofit organization?

Can a board member borrow money from a religious nonprofit
organization?

Can a religious nonprofit organization purchase or rent property
from a board member?

In addition to expenses, what else should a religious nonprofit
organization be concerned about?
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CHAPTER 8 Acquiring Tax-Exempt Status
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Are all nonprofit organizations tax-exempt organizations?
Are all tax-exempt organizations nonprofit organizations?
Concerning tax exemption, what taxes are involved?

How many categories of tax-exempt organizations are provided

for in the federal income tax law?

What are the regulations accompanying the federal tax law
concerning charitable organizations and the advancement
of religion?

What is the public policy doctrine and its impact on religious
nonprofit organizations, including racial discrimination,

gender-based discrimination, and other forms of discrimination ?

How does a nonprofit organization become a tax-exempt
organization ?

Is a nonprofit organization required to apply to the IRS for
tax-exempt status?

What does recognition of tax exemption mean?

Are certain organizations required by law to seek recognition
and exempt status from the IRS?

What are the advantages of obtairing recognition of exempt
status from the IRS?

Are there charitable organizaficiis that can be tax-exempt
without having to file an application for recognition of tax
exemption?

Should an organizaticn that is not required to obtain
recognition of tax-csecmpt status think about doing it anyway?
Are copies of exemption applications available to the public
from the IRS?

What are ihe distribution rules?

What is-the disclosure requirement with respect to
applications for recognition of exemption?

D¢ the distribution requirements apply to applications for
recognition of exemption?

What is an individual able to do if denied a copy of the
exemption application or a copy of an annual return?

Are there any exceptions to the inspection requirement?
Are there any exceptions to the distribution requirement?
What does the term widely available mean?

What does the term harassment campaign mean?

What is the procedure for seeking recognition of
tax-exempt status?

What is an IRS determination letter? What is an IRS ruling?
Where are these applications filed?

How long does it take the IRS to process an application for
recognition of exemption?

Is there a process by which the applicant organization can
request the IRS to expedite the processing of its application?
How long does an exemption ruling remain in effect?
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Once the ruling is obtained, is it a recommended practice to
periodically review the application to determine whether
substantial change has occurred?

What happens if there is a substantial change in an organization’s
character, purposes, or methods of operation?

Is it necessary to report insubstantial changes to the IRS as part
of the filing of the organization’s annual information return?

Will the IRS issue a ruling to an organization in advance of its
operations?

How much information must be provided to the IRS?

Is it necessary to treat the application as a business plan?

What happens if the IRS decides the application is incomplete?

What is a substantially completed application ?

Is the application for recognition of exemption an important
document for a nonprofit organization ?

How long does it take to prepare an application for
recognition of tax exemption?

Is there a charge for the processing of an apnpiication for
recognition of exemption?

Can an application for recognition of exeription be referred

to the National Office of the IRS?

Can the applicant organization seel the assistance of the
National Office?

Can an application for recogn tion of exemption be withdrawn?
If an organization is denied recognition of exemption, may it
later reapply?

What is the effective daie of these rulings?

To what extent caithe organization rely on its ruling?

How does an organization remain tax-exempt?

When might an organization’s tax exemption be revoked?

If an organization loses its tax-exempt status, can it reacquire it?
Are tay-exempt organizations completely immune from taxation?
Why would a church file an application with the IRS for
recognition of its tax-exempt status?

Isn’t the filing of an application for recognition by a church akin
to the federal government licensing churches, a clear violation
of religious liberties protected by the Constitution?

In view of the massive amount of government regulation

of nonprofit organizations, why don’t nonprofit organizations
forfeit tax-exempt status and be treated for tax purposes

the same as for-profit organizations?

What are the contents of the application?

What is required in part I of Form 1023?

What is required in part II of Form 10232

What is required in part IIT of Form 1023?

What is required in part IV of Form 1023?

What is required in part V of Form 10232

What is required in part VI of Form 1023?

What is required in part VII of Form 1023?

What is required in part VIII of Form 1023?

What is required in part IX of Form 1023?
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What is required in part X of Form 1023?

What is required in part XI of Form 1023?

What happens when the requested ruling as to tax-exempt
status is not granted?

What is the group exemption procedure?

What are the advantages of the group exemption to a religious
nonprofit organization?

What are the disadvantages of the group exemption to a religious
nonprofit organization?

How is the group exemption initially established?

How is the group exemption maintained?

How are the annual information returns reporting requirements
satisfied ?

Can a central organization exclude subordinate organizations
from its group return?

Do the central organization and the subordinate organizations
have to have the same tax-exempt status?

Can the group exemption be terminated’

The IRS Annual Information Return

9.1
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What is an annual information re‘urn?

Generally, do tax-exempt organizations have to file an annual
return with the IRS?

What organizations are not required to file an annual return?
Should an organizatici with gross receipts that are normally
not more than $25,000 consider filing with the IRS anyway?
What constitutes gross receipts?

What does the cerm normally mean?

What happeas once the $25,000 gross receipts test is exceeded?
What IKC form is this annual information return?

Is there any reason to file the simpler version of the annual
intcrmation return when the organization is exempt from the
ling requirement because of the amount of its gross receipts?
When is this annual information return due?

Are extensions of this filing due date available?

Where is the annual information return filed?

How does an organization amend its return?

Does the IRS provide copies of previously filed annual
information returns?

What if the return is a final return?

What happens when an organization is engaging in an
activity that was not previously disclosed to the IRS?

What happens when an organization changed its operating
documents but did not previously report this to the IRS?
What are the penalties on organizations concerning annual
information returns?

Are there penalties on individuals as well as organizations for
non-filing and the like?
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PART Il Ministers, Employees, and Volunteers 107

CHAPTER 10 Clergy, Ministers, and Pastors 109

10.1T How have organizational structures of churches affected the

selection of the organization’s ministers? 109
10.2 How has the nature of the relationship between ministers and

the church affected how disputes between ministers and their

church are resolved? 109
10.3 What are the implications of self-employment versus employee
classification for ministers? 110
10.4 How have ministers been distinguished from other employees
in the context of employment and other benefits? 110
10.5 What does it mean to be ordained, commissioned, or licensed? 110
10.6 From what other sources does a minister derive authority
within the organization? 111
10.7 What retirement plans are available to ministers? 111
10.8 What exemptions are available to a minister? 112
10.9 What is the duty of confidentiality as it pertains to ministers? 112
10.10 How does the duty of confidentiality apoly-{o the reporting
of criminal activities other than suspected child abuse? 113
10.11T What is the duty to report suspected child abuse as it pertains
to a minister? 114
10.12 Why do we have the clergy—venitent privilege? 114
10.13 What are the boundaries of the clergy—penitent privilege? 115
10.74 What qualifies as a priviicsed communication ? 115
10.15 Can the privilege protecting confidential minister
communications ke waived? 116
10.16 What does it mean for a protected communication to be
made to a minisier? 116
10.17 What does 1t mean for a protected communication to be made to
a minister in a professional capacity as a spiritual advisor? 116
10.18 To whomu does the clergy—penitent privilege belong? 117
10.19 How does one assert the clergy—penitent privilege? 117
10.20 What liability can arise from a breach of the clergy—penitent
privilege? 117
10.27 Are there exceptions to the clergy—penitent privilege? 118
10.22 What visitation privileges apply for ministers at penal
institutions? 118
10.23 What are the common sources of a minister’s legal liability to
third parties? 118
10.24 What are the differences between libel and slander? 119
10.25 Is truth an absolute defense to defamation? 119
10.26 What is the potential liability of disclosing communications
and records that are confidential ? 119
10.27 How is child abuse defined? 120
10.28 Is there liability for failing to report child abuse or neglect? 120
10.29 s there immunity for persons reporting or assisting in the
investigation of a report of child abuse or neglect? 121
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As an employer, are religious nonprofit organizations generally
subject to the same legal requirements applicable to

for-profit entities?

What does it mean to have an at-will employment relationship?
What requirements must employers follow for new hires?
How do religious nonprofit organizations conduct lawful
background checks?

10.34 What should religious nonprofit organizations do in the event
of receiving negative information about an applicant?

10.35 What are the sources of liability in the context of employment?

10.36 Should religious nonprofit organizations use employment
contracts?

10.37 Should religious nonprofit organizations use
written employee manuals?

Employee Rights

11.1  What laws prohibit impermissible discriniination based upon
race, color, national origin, sex, or religion?

117.2 Is areligious nonprofit organizatior antomatically exempted
from the laws contained in Title VII¢

11.3  Are all religious nonprofit organizations automatically covered
by the laws contained in Titie VII?

117.4 What is the religious orgasiizutions exception to Title VII?

11.5 What is a bona fide occupational qualification and how does
it modify antidiscrirniaation laws?

11.6 What is the prohibifion against pregnancy discrimination?

11.7 What is the prohiviiion against unequal pay for men and
women ?

117.8 What is the prohibition against age discrimination?

11.9  What 15 disability discrimination?

11.10  What affirmative obligations do religious nonprofit
orgenizations have as an employer to accommodate an
ciployee’s disability ?

17.171T When does the organization’s affirmative obligation to
accommodate arise?

11.172 What rights are extended to employees or prospective
employees who provide services to the military?

11.13  What is sexual harassment?

11.74 How can religious nonprofit organizations prevent sexual
harassment in the workplace?

11.15 How should religious nonprofit organizations react if they
suspect sexual harassment?

11.16  What should religious nonprofit organizations do if they are
told sexual harassment is occurring?

11.17 What is remedial action?

11.18 What are the advisable steps to include when terminating
an employee?

11.19 What special circumstances should alert the employer to

the possibility of a termination being contested as wrongful?
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Are employment decisions other than termination possibly
adverse?

How should employers document their employment
decision-making process to demonstrate the appropriateness
of their actions?

What are the benefits of alternative dispute resolution?

What steps can religious nonprofit organizations take

to require alternative dispute resolution in the event of a conflict?
What is mediation?

What is arbitration?
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third-party mediators and arbitrators that adhere to
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General Operations
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How does a religious nonprofit organizatior that is required to
file an informational return (Form 990) change its
accounting period (tax year)?

What is the state income tax exexnpiions

What is the state sales tax exempti>n for religious nonprofit
organizations, and do the exeiaptions vary from state to state?
What is the state property tux exemption, and do the
exemptions vary from staie to state?

What corporate records are required to be maintained?
What is the length ¢f time required to retain records?

What are the different types of minutes and what should
minutes coniain ¢

Should the religious nonprofit organization’s corporate
minut<s be reviewed by a lawyer?

Wht is a personal board meeting book, and why is every
religious nonprofit board member well advised to maintain
his or her own copy?

What right do members of a religious nonprofit organization
have to inspect the religious nonprofit organization’s
corporate records?

What right does the public have to inspect the

corporate records of a religious nonprofit organization?
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tax-deductible contributions?

What are the rules for deductibility of contributions
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What are the rules for deductibility of contributions
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for charitable purposes?
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Are there exceptions to these state laws?
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What legal requirements should be followed in maintaining
the parent—subsidiary relationship?

What are the powers and oversight requirements of the parent
organization?

How is revenue from a for-profit subsidiary taxed?

What are the tax consequences of liquidation of a subsidiary
into its parent organization?

What are the federal tax reporting requirements with respect to
subsidiaries ?

What are the state law reporting requirements with respect to
subsidiaries ?

Why would a tax-exempt organization establish a tax-exempt
subsidiary?

What are some of the common uses of tax-exempt subsidiaries?
Is it necessary for a tax-exempt subsidiary to obtain separate
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What are the reporting requirements beiween the parent and
subsidiary organization?

If a tax-exempt subsidiary can raisc money in its own name,
what disclosure requirement skouid it observe with respect to the
parent organization?

What formal action is reguired to transfer funds between a
tax-exempt parent and 2 tax-exempt subsidiary?

Can a tax-exempt causidiary raise funds for an endowment
and hold those funds separate from the parent?

Why would a taz-exempt organization establish a for-profit
subsidiary ?

What are soine of the common uses of for-profit subsidiaries?
Are there limits on the use of tax-exempt assets to capitalize a
for-profit subsidiary?

Are there any rules concerning accumulations of income and
cther assets in a for-profit subsidiary?

Can a supporting organization have a for-profit subsidiary?
What is the legal definition of a partnership?

What is a general partnership?

What is a limited partnership?

Why is the partnership vehicle used?

What is the legal definition of a joint venture?

Why is the joint venture vehicle used?

How are joint ventures taxed?

What is a limited liability company?

Can a tax-exempt organization be involved in a general
partnership?

Can a tax-exempt organization be involved in a limited
partnership?

Can a tax-exempt organization be involved in a limited
partnership as a limited partner?

Can a tax-exempt organization be involved in a limited
partnership as a general partner?
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Is prayer at public schools’” graduation ceremonies
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26.23 What if the staff member working for the government-sponsored

program works only part-time? 343
26.24 Will the way in which the religious nonprofit organization

hires employees change if it receives federal funding? 343
26.25 If a religious nonprofit organization receives federal

funds, can it choose not to provide services to some people? 344
26.26 What will happen if the religious nonprofit organization

violates any of these rules? 344
26.27 Does a religious organization have to form a special nonprofit

organization in order to receive federal funding? 344

26.28 Can a religious nonprofit organization use facility space

on its church property to provide a federal service, and if

so, does it have to take down any religious symbols inside? 344
26.29 If a religious nonprofit organization has a religious name

and its chartering documents contain religious references,

is it still eligible to receive federal funding? 345
26.30 If a religious nonprofit organization hac a requirement that

the members of its governing board be members of its faith,

is it still eligible to receive federal Tunding? 345






